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IN VACATION. 



Hon. Martin F. Tuley, of the Circuit Court of Cook County, Illinois, " the 
veteran chancellor of the State,' ' was recently tendered a banquet by the Chicago 
Bar Association upon the attainment of his seventy-fifth birthday. He continues 
to discharge the duties of his office acceptably to the bar and to his people. The 
following extracts from his response, which we copy from the Chicago Legal News, 
contain much that is worthy of note both from an official and personal standpoint : 

"About one year ago, in a banquet in this room, it was intimated to me that it 
was my turn next. I replied : 

" ' Draw the line at eighty years.' 

"For that banquet was to celebrate the eightieth anniversary of Judge Gary's 
birth. I had hoped to postpone and perhaps escape this ordeal, however pleasant 
it might be. But I kept my eye on Judge Gary, and found him neither vain nor 
proud after his ordeal. And, seeing the result with him, I felt I could not refuse 
the wishes of the Bar Association. 

"Sitting here as your guest, and listening to the avalanche of praise that has 
been poured upon me, I began to wonder if I had not passed into that unknown 
sphere ; that these were funeral orations — spoken at that time when all virtues are 
remembered and all defects forgotten. 

"But when Judge Gary spoke I felt that I could say, in the language of the 
immortal Webster, ' I still live.' 

" Gentlemen, no man living could make a fitting response to this. I can only 
say, I thank you. 

" When I went on the bench I started with this assumption to guide my con- 
duct : First, that nine out of ten lawyers knew more of the law of their case than 
I ; and, secondly, that no matter how unimportant the case, I would always decide 
it on the theory that it would never go any further. 

" I took, too, the rules laid down by Lord Bacon for the conduct of judges as 
my guide. I added two rules of my own to them. These were that inattention on 
the part of a judge is offensive to the administration of justice, and that I should 
remember when 1 myself was a young man at the bar, and be kind and patient with 
the young practitioner. 

"In conclusion I can only say at times I think I'm. favored of all men. I've 
passed the three-score year limit of active business life ; I' ve passed the three-score 
and ten usually allotted as the lifetime of man. 

"Now, at the age of seventy-five I find myself in perfect health, as strong and 
vigorous as when I went on the bench over twenty years ago. 

" And my wife, who has been my comfort and mainstay for over fifty years, is 
still spared to me. 

' ' I am neither rich nor poor, but I have sufficient wealth not to fear want. 
There is no planning and scheming for future accession to office or acquisition of 
wealth. 

" With ambition put behind me, contented and happy, surrounded by hosts of 
friends, loved and honored, I can only say — the last of life is the best." 
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And we must add at least an extract from the response of Judge Joseph E. 
Gary, the veteran jurist of Illinois, to the toast, "Old Times," at the same 
banquet. It is a page from summary frontier jurisprudence that should not be 
lost. Judge Gary introduced his remarks by a description of his first meeting 
with Judge Tuley, fifty-three years before, in a murder trial in the territory of 
New Mexico, in which the latter was acting as attorney-general : 

"The presiding judge was a bankrupt merchant of great intellectual ability, of 
polished and pleasing manners and with a very fine taste in whiskey. The bar 
from which it was dispensed was the only one at which he had ever practiced. 

"In that village of San Miguel, a few days before the meeting of the court, a 
big Texan, who was migrating through the Territory of New Mexico toward the 
gold fields of California, had bored a hole through the body of a comrade, by 
shooting him in the back, at a distance of about twelve feet, with a musket loaded 
with two ounce balls. The victim, being of a not robust constitution, nor inured 
to hardships, fell dead in his tracks. The act was playfully done, without any 
special motive, but the unsophisticated natives took a serious view of the transac- 
tion, captured the Texan and confined him. Perhaps I am in error when I say 
they confined him, for I have the impression that there was no jail or other secure 
place of confinement. It may be that they bucked or pegged him out, but any 
inaccuracy as to minor details does not affect the substantial truth of my narrative. 

" The court met. Very soon after it was organized the grand jury, under the 
charge of the judge and the guidance of the attorney-general, returned as a true 
bill an indictment against the Texan, charging him with murder. He was brought 
into court a prisoner, arraigned, and by shaking his head pleaded not guilty. I 
do not recollect that I met any member of the legal profession at that court other 
than the attorney-general, and by virtue of his office he was the prosecutor. The 
judge being informed that I was a member of the bar of the State of Missouri 
who had recently come to the Territory, and that I hoped to practice my profession 
there, assigned to me the duty of defending the Texan. I requested a little delay 
that I might consult with him. My request was granted, and, retiring with him 
to a sort of a closet, which had no outward opening, I asked him some questions 
as to his previous acquaintance and intercourse with the dead man, to all of which 
he maintained an obstinate and persistent silence. Finally, I said, "Why did 
you shoot the man?" to which he replied, "Damfino." Eepeating at intervals 
my question, he repeated his answer as monotonously as Poe's raven, and not 
another word could I get from him than "damfino." 

"The trial begun, and ended in a verdict of guilty, in hardly more time than it 
has taken me to tell you of it. Then I rose to the occasion. I moved in arrest of 
judgment. The judge did not know what that meant, but inferred that I had some 
objection to the hanging of my client, if client he could be called, and asked 
"What's the matter?" I took the law library there accessible, consisting of 
Archbold's Criminal Pleading and Practice, from the hands of the attorney- 
general and pointed out to the court that the allegation in the precedent from 
which the indictment was framed, that the gun was shot off and discharged, was not 
in the indictment, and I argued that the omission was a fatal defect, so that no 
judgment of the court could properly be based on the verdict of the jury. The 
judge seemed staggered. He drew a long breath, took the book in his right hand 
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and the indictment in his left, and compared them word by word, clause by clause, 
sentence by sentence, and finally, with another long breath, laid down the book 
and said, ' Well, it does seem, Mr. Tuley, that you have left out of this paper one 
statement that is in the form, but the court has heard the witnesses and is perfectly 
satisfied that the gun was shot off. I guess that will do. The objection is over- 
ruled, or the motion is denied, whatever may be the proper form of the order, to 
the entry of which the attorney-general will attend with more care than he 
bestowed on the writing of this paper.' 

" Of course I was surprised, for I did not then know the value set upon human 
life in that country, but I did not yet abandon hope. I said, ' Your honor, I am 
newly arrived in this Territory, and have not had time nor opportunity to acquaint 
myself with the laws here in force, nor with the organization of your courts, but I 
suppose there is some way in which I can have the judgment of your honor in this 
court reviewed by a higher tribunal.' 'Oh, certainly,' he answered, 'there is a 
Supreme Court of the Territory composed of Judge Beaubien from the north, 
Judge Otero from the south, and myself from the central parts of the Territory. I 
am at present the chief justice. It is your right to appeal to that court, but 
whether there shall be delay in carrying out the judgment of this court is within 
my discretion. That court will meet in Santa Fe on the first Monday of next De- 
cember — this man will be hung on the third Friday of this present month of July.' 
Then I said, ' Your honor, under such circumstances an appeal seems hardly a 
practical remedy.' ' The court is with you in that,' said he. ' I think,' said I, 
' that any preparation I might make for such an appeal would be labor in vain on 
my part.' ' The court is still with you,' the judge courteously replied. 

" I have never read in any history, sacred or profane, of any prophecy that met 
with such exact and literal fulfillment as did that prophecy of that judge that that 
Texan would be hung on the third Friday of that month of July." 



Once when Judge Gary, of Chicago, was trying a case he was disturbed by a 
young man who kept moving about in the rear of the room, lifting chairs and 
looking under things. 

"Young man," Judge Gary called out, " you are making a great deal of un- 
necessary noise. What are you about?" 

" Your honor," replied the young man, " I have lost my overcoat, and am try- 
ing to find it." 

"Well, said the venerable jurist, "people often lose whole suits in here without 
making all that disturbance." 



" Did the defendant say anything to you relative to the offense with which he is 
charged?" "Yes." It was under the old practice when the jury was retired 
while the admissibility of the confession was considered, and out they filed. For 
one solid hour the State and the prisoner's counsel split hairs as to whether any 
further question could be propounded, while the judge yawned, the crowd gaped, 
and the witness calmly held his peace. Finally, the State triumphed ; back filed 
the jury ; and with a thrill of exultation, Mr. Solicitor asked : " What did he 
say?" " Said he didn't do it." — Southern Law Review. 



